Abstract
I. Public Contracting and the Rise of the Network Society
Public decision making has always been closely linked to a cognitive mode of generation of facts, referring to plausibility standards, proof rules, and so forth. This article tries to demonstrate that the role of public contracts and of public-private networks, in particular, can only be understood if the new cognitive infra-structure of postmodern societies and the rise of an experimental rationality are considered.
A. Regulation as the Precursor of Public Contracting
In Europe and in North America, we can observe the increasing reference to the concepts of contract and network in public law, which used to be dominated by the centrality of the "decision" unilaterally taken by a public agency. The concept of a "public contract" seems to have been sufficiently structured by traditional legal doctrine in spite of its lesser importance in administrative practice. The concept of "network" is relatively new-at least in legal research 1 -but is spreading rapidly in different versions, as we will see later. Even at first sight, one can realize that it lacks conceptual clarity-although this observation does not exclude the notion from further reflection. At a closer look, we will see that the same is true for the concept of the public contract: in the past, its role in administrative procedures was marginal; it was used in a kind of secondary remodeling of the unilateral administrative decision to allow for more flexibility-this is at least true for European continental public law. 2 However, the use of the form of contract in public law has undergone a silent evolution. It is no longer just a new version of the administrative decision. It is now used as a means in a broad process of breaking up the permeability of public administration-this process took place earlier in American administrative law, 2. 1 Otto Mayer, Deutsches Verwaltungsrecht 50 (1st ed., 1895).
from the inception of the new task of regulation onward. 3 However, we will see that the more structured processes of regulation in the welfare state presupposed the increasing role of "representative" organizations of industry in particular, whereas the new modes of contracting are a response to the increasing fragmentation of interests both in industry and in society as a whole. 4 This evolution, which has its roots in society, has also given rise to the concept of the "network society," 5 which, first of all, pre-supposes the weakening of the traditional integrative function of the representative organizations and, above all, a more direct contact of firms and groups of firms with administration. 6 The rise of the network society and the crisis of modern centralized regulation has also fundamentally changed the role of the contract, despite the fact that doctrine has not yet reacted in an appropriate way because the form of the "public contract" 7 does not seem to have changed at all. 8 This rather anecdotal observation might at least make a theoretical look at the evolution of both concepts plausible, because the rise of one concept-that of network-seems to be closely linked to the transformation of the role of the other concept-that of the public contract. 
B. The Fragmentation of the State and the New Governance Model
At first, the concept of network in legal sociology was used in a descriptive sense: a public or public-private network in this sense is a mode of continual cooperation among public agencies, which extends beyond hierarchy and may also include private actors. 9 The latter version, in particular, allows for the renewed importance of the contract-however, one should not overlook the administrative contract as a mode of interaction among public agencies. The new role of heterarchical networks comes to the fore, especially in the European Union, because more and more transnational forms of direct cooperation among public authorities, which lie beyond traditional international cooperation at the level of governments, are spreading rapidly.
10 Anne-Marie Slaughter has referred to this evolution as the "disaggregated state." 11 In the European Union, this phenomenon can be attributed to the development of a "third level" of decision making which goes beyond the national and supranational forms. Yet this recent evolution is not confined to the European Union; it can also be observed both in transnational interrelationships and also within states.
12 More and more complex tasks, which demand special expertise in social policy, are organized in informal networks of public agencies, although the formal competencies of decision making toward external subjects mostly remain untouched. Thus, the new potential of networks to a certain extent remains in the shadow of hierarchy and does not fully develop its innovative capabilities. The heterarchical character of this type of administrative decision making allows for new forms of breaking the impermeability of the state, which has, of course, been much stronger on the European continent than in the Anglo-American domain. The new phenomena of networking cannot be separated easily from "negotiated regulation" 13 (regulierte Selbstregulierung), which is also quite familiar to both American and European law. The main difference may lie in the fact that this version of administrative action still tries to adhere to 9 . See Kettl, supra note 1, at 167. 10. For a discussion on the complex regulation of telecommunication, which integrates natioFor a discussion on the complex regulation of telecommunication, which integrates national, transnational and supranational elements, see Karl the established role of regulation and its focus on the process of steering society. In this weaker version, it lies in a mode of imposing broad tasks that can be readapted to changing situations and specific requirements. Often, this separation of public goals and its self-regulated implementation in concrete cases is nothing but an illusion and reduces the state to a marginal role as moderator, 14 or one of "management by exception."
As a more comprehensive concept for these new forms of public action, governance is increasingly used in legal sociology and even in administrative law. 15 The rise of governance is also due to the transformation of regulation, which still presupposed a steering role of the competent public agency, which seemed not to be called into question by the systematic participation of private actors. Public hearings were regarded as a structured procedure 16 that allowed for rational balancing of interests by a public agency in a general way. The rise of the concept of governance reflects the transformation of this regulatory logic: governance describes a field of action within which there is no longer a clear separation of the subject and the object of a regulation. 
A. From Practical Experience to Reflexive Standardization
Let us interrupt these conceptual reflections and turn to the question of which normative challenges have to be met in postmodern administration. The new comprehensive approach will allow for more flexibility, more decentralization, and more participation-this idea is quite widespread in the U.S. literature.
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From a legal perspective, this assumption raises a new question: that of public accountability, said to guarantee democratic responsibility, in administrative or public-private networks that extend beyond hierarchy. 19 We will have to come back to this question later. It might be more productive at this stage of our reflections to assume that the new phenomena of networking are a consequence of a more basic transformation of the knowledge basis of society and that they reflect the necessity of using different types of new knowledge. Freeman and Farber 20 go a step further and epitomize the new function of procedure in administrative action: the new mode of problem solving is characterized as being "modular." This means that administration is now changing from "sharp" administrative acts to reflexive and incremental procedures which are meant to generate new knowledge by entangled levels of design, action, revision, and evaluation within a complex, time-dependent process of management. The interest in flexibility and participation is far from a new phenomenon. There was always a strong interest in the flexibility of administrative action, which was served by granting a leeway of discretion to administration. Informal action of administrative agencies is nothing new either.
To my mind, the innovation is, in fact, to be found in the informational aspects of, and processing in, decision making. In the U.S. literature, a sequential model of knowledge generation and processing has been forwarded by Richard Stewart. According to this author, administrators in the nineteenth century followed a model of "trial-type adjudicatory hearings," which was supplanted by a "broad process" of knowledge generation by a "government of experts." 22 One might add that the first epoch of liberal administration was characterized by a strong orientation toward experience as a type of general knowledge that was generated from practice and distributed to many people, 23 while expert knowledge is more linked to specialized groups, professional communities, and bigger enterprises. Hand in hand with this transformation, the reflexivity of knowledge increases and gives room to the new role of experts, who no longer systematize and generalize shared and distributed knowledge as in the past, but create new technological and economic strategies of creating new knowledge both for and through technical processes. This reflexivity finds its repercussion in the formulation of general standards of safety, while in the past, the question of "how safe is safe enough" was interpreted by experts on a case-by-case basis using their gen- eral knowledge. 24 The complex processes of production and its continuous selftransformation demanded ex ante rules for the standardized balancing of interests and professional definitions of technical norms. 25 The technical standard is the new hybrid rule that normalizes information and evaluations, and, as such, creates a new factual infrastructure for administrative decisionmaking processes.
B. The Structuring Role of the "Administrative Act" in Continental European Doctrine
From a European point of view, one might add that traditional administrative decision making was less oriented toward steering society according to legal norms than was often supposed in retrospect. The central reference of public law to the idea of "order" was paradigmatic for the police law that delegated a broad leeway of discretion to administrative actors, which, in turn, allowed situated decision making by binding administrative acts (Verwaltungsakte). Central to this approach is the processing of decisions from case to case with a view to the creation of a practical experience, which was the equivalent of private experience distributed throughout society. The objectivity and rationality of administration is derived not from the general legal norm but by a process of self-binding by decisions and the inherent relational rationality of the horizontal links generated from case to case. Decision making "requires closure" 26 inasmuch as it derives legitimacy from internal coherence and not primarily from obedience to a general legal norm (model).
Processing its observations of reality through the medium of files, which register cases and decisions, public administration creates constraints on future decisions inasmuch as they have to be made continually on a case-by-case basis, an approach that presupposes the stability of a normal order and the patterns and conventions of which it consists. A decision is only possible against the background of such a presupposition of stability that imposes a certain view of reality, which again finds its expression in the ways of accumulating knowledge in files. In this mode, a specific public experience that corresponds to private experience and its "social epistemology" is generated. 27 Each paradigm of decision making in history demands a cognitive infrastructure that is closely linked to the ways that knowledge is generated and stabilized within society as a whole. Decision making in the liberal society is thus not only characterized by its reference to cases, but also its generation and processing of experience, conventions, and patterns that stabilize trust in the reliability of social observations of reality.
The "administrative act" in French and German administrative law is less the medium of "application" of a general statute in a specific case than, instead, a form that breaks with the immediacy of the weighing and balancing approaches of the "state science" (Staatswissenschaft) of the monarchical state, which claimed to be able to have access to the public interest of society as a whole by imposing rules and implementing common goals formulated from an external point of observation of society.
The administrative act corresponds to the private will (Willenserklärung) in private law, which is the cornerstone of modern contract law. It is not by chance alone that the authors of the books on the new doctrine of private law are also the authors of the modern doctrine of public law, such as Carl Friedrich Gerber. 28 The administrative law of the nineteenth century is embedded in a movement toward the autonomy of the legal system, which leaves aside the traditional links to local values, state interest, and state science of the common good.
C. Experience and the Framing of the Cognitive Infrastructure of Public Administration
The administrative act is always limited by the effect of the framing of the observations and information created by the continuity of social expectations, patterns of attributing responsibility, presuppositions of probability, codified relations of cause and effect, normative conventions, and other rules that make up the social epistemology and the cognitive infrastructure of society, which are applied and not reflected in administrative processes. This was the social frame of reference for the administrative act in the nineteenth century. 29 It presupposed an implicit intermediary level of construction of reality that was situated between the empirical realm of mere facts and the normative rules in a stricter sense. It allowed for the flexibility of the application of law following individual cases governed by decisions. This meant that the normative order was linked to a cognitive 28 . See generally C.F. Gerber, Grundzüge Eines Systems des Deutschen Staatsrechts (1865) (developing a system of public law following the doctrinal structures of private law).
29. Mayer, supra note 2, at 50.
order of society that involved a framing effect on decisionmaking processes. Knowledge, in this sense, is a kind of "free floating quality of expectation," 30 which is formulated and reformulated "in the normal process of communication by specification in situations." 31 This is the mode of self-generation of experience, which is a practical type of knowledge generated from practical action, and formulated with a view to consecutive action, which, at the same time, permits us to see its limitation by imposing the constraint of practicality.
32 Private will and administrative acts are the instruments of making decisions on the basis of diffused and distributed knowledge. 33 They allow for binding uncertainty in the process of the self-transformation of society as well as within the open horizon of societal expectations for the future. This "autological structure" 34 of decision making is imposed on the continuity of processing, binding constraints, and openness for innovation simultaneously without ending in disorientation. The concepts of danger in public law and negligence in private law are paradigmatic examples 35 of bridging concepts between proto-normative rules of practice, knowledge rules, and societal expectations on the one hand, and normative stabilization of order on the other. Danger is the expectation of harm on the basis of the accepted links of causes and detrimental effects, which refer to a social concept of harm as a depreciation of stable normal values and goods in particular. 36 A mere contribution to a complex process of transformation of goods, which has no clear attribution either to the state or to individuals (e.g. air quality), cannot be regarded as harm. In this case, the reference to a normal state and the observation of an individual deviation from normality would be excluded. The administrative act that corresponds to this construction of reality is, by itself, specified as an individual intervention into the causal chain of events that leads to harm. Complex effects of multi-causality cannot be addressed by the traditional version of the administrative act. The recent agendas of environmental law, for example, demand a reformulation of both the cognitive infrastructure and the normative structure of administrative deci- In a similar vein, this evolution can be observed with reference to the notion of negligence in private law. Negligence is also based on proto-normative practices of action in different domains, which generate rules of professions, technical constraints, rules of thumb, conventions, and mutual expectations on the basis of which normative attribution of responsibility is made possible. 39 Only those concatenations of causes and effects that can be attributed to human action and evaluated as a deviation from established standards and patterns of behavior can be regarded as negligent. Normative and cognitive elements are intertwined in this judgment. 40 In public law, the administrative act corresponded to the "free floating quality of expectation" 41 inherent in societal experience; the closure of the decision consisted in the fixation on the sharp intervention into a causal process and specified the mode of operation with knowledge. Distant risks and long and entangled networks of causality were beyond the domain of the administrative act.
The type of flexible knowledge that was generated on a case-by-case basis in Europe during the liberal epoch was part of a common knowledge that was enshrined in, and processed by, "communities of practice" 42 and their conventions and patterns of action. In Germany, for example, the practical conventions in the field of construction of houses (both aesthetical and practical) were mainly local and not very dynamic or modern in the nineteenth century. This fact hampered innovation and learning on the one hand and public control of safety standards on the other. Prussia, in particular, successfully tried to stimulate private and public activities that would harmonize this knowledge basis at a more general level and break up the narrow-minded links to local interests in small industry. 43 The outcome of this process of public stimulation of the stability of a common knowledge in the field of construction standards, or standards for the use of electricity, was the establishment of private professional communities at the state level, which discussed informal practical rules and formulated recommendations for the practice that were the predecessors of subsequent explicit standards. 44 This common knowledge could be used both by private and public actors. Once this process had been successfully initiated, the leading role was taken over by private persons and associations that worked as a kind of information "brokers." 45 In the field of deciding on licenses for industrial activities, the administrative act was only possible on the basis of this mode of harmonization and stabilization of knowledge.
B. Government by Experts and Standard-Setting
The next evolutionary step in the United States led to the rise of government by experts during the New Deal era. 46 Practical knowledge could no longer be institutionalized in the mode that had been established in the nineteenth century. Along with the more rapid process of the self-transformation of industry, its generation had to be rendered more dynamic and reflexive as well. Administrative law had to be hammered out and codified explicitly in standards that were, from the outset, meant to serve administrators and private actors in a more general way. Regulation was a new type of more dynamic coordination of the knowledge basis of societies and the normative rules for decision making in a comprehensive planning rationality, which was designed to avoid more complex risks and allow for more abstract management of big enterprises. In many fields, decision making in a case-by-case mode seemed to be insufficient and the knowledge basis of society was regarded as 43 lagging behind the requirements of modern industry and its management. A strategic element had to be introduced into public and private decision making. A more or less situational type of knowledge, which was still managed and developed by communities of practice, was no longer an adequate way for the institutionalization of the creation and processing of societal knowledge. A more general explicit harmonization of rules and standards was required by both industry and public administration. Public leeway for the administrative formulation of explicit standards and flexible modes of reception for private norms had to be acknowledged. 47 The legal control of this new regulatory practice was shifted to procedural requirements of hearing, detailed reasoning, and plausibility. 48 In German courts, practice standards, which determine safety requirements, are often regarded as "anticipated expertise"
49 -a concept that tries to draw an analogy to traditional expertise introduced in individual cases. Judicial control of such expertise is limited to rules of plausibility, procedural requirements, and a ceteris paribus clause. 50 This new version of expertise lays open a new problem that is raised by the transition from the presupposition of implicit knowledge which is administered in broad communities of practice to the reflection of knowledge in explicit standards. This evolution develops on the basis of a fragmentation of knowledge in private industry. Increasingly, more advanced dynamic industries are separated from the less dynamic small industries that still follow the traditional analogical mode of knowledge generation and distribution. However, at the level of society as a whole, the link between decision making and the processing of situational specification of practical knowledge on a case-by-case basis is replaced by a more abstract knowledge that is managed by professional communities with regard to the requirements of the more advanced sectors of industry. 51 The common formulation of standards cannot be reduced to forms of practical experience or a general communication of expertise alone. It is characterized by explicit reflection on the future necessities of technology and takes on a reflexive element 47 of proactive observation of industry. 52 The role of professional communities is separated from the traditional communities of practice by their proactive management role, which strengthens the binding character of standards by explicit (though flexible) normative principles of transformation into legal practice. At the same time, they have to be distinguished from the function of science, which is reserved to universities. This model of institutionalization of knowledge in standard-setting uses different forms that need not be described in detail here.
However, in retrospect, the thesis can be ventured that, in modernity, knowledge has always been framed by a societal distribution process of construction, which accompanies processes of normative decision making but which cannot be made completely explicit. Societal knowledge is implicitly embedded in a pool of variety that can be punctuated by individual decisions and, at the same time, opens the horizon of expectation for new possibilities. 53 The new form of the institutionalization of knowledge of industrial society is characterized by the phenomenon of a proactive management of cognitive rules in more specialized professional communities that specify the knowledge basis for comprehensive groups of cases in a relational strategic rationality. 54 If we link this assumption to the observation of the decisions that have to rest on the knowledge basis, we have to acknowledge that public administration can no longer draw its orientation directly from the broad practical pool of variety as it did in the past, and then proceed from case to case and set up chains of decisions by analogical thinking.
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C. Public-Private Cooperation in Knowledge Management
Administrative acts have to be integrated into a comprehensive logic of planning. This is not to be misunderstood as a "master plan" to be executed by administrators. Instead, we are confronted by a type of "evolutionary planners," which have to be designed in an incremental mode. 56 In this way, they still adhere to the continuity of the relational rationality of processing options and respecting constraints that was characteristic of the liberal administration. However, the processing of knowledge is more comprehensive and follows a strategic logic. It is not by chance, though, that modern standards, in spite of their proto-normative character, are not normative in the stricter sense. They still remain cognitive in the sense of standardizing cause-effect patterns, setting rules of probability and presumption and distributing obligations of proof with a view to permitting action in conditions of uncertainty.
57
The unavoidable element of public-private cooperation in producing and stabilizing societal knowledge develops in forms of participation of private actors in the management of standards, which takes on forms of a proactive design of practical knowledge. It is quite interesting to notice that private, public-private, and public procedures are used interchangeably. 58 The greater the influence of private actors, the more importance is attributed to the rules of transfer of information into decision-making procedures. This importance of cooperation can be demonstrated also by the role of public-private contracts that are made between private standardizing organizations and the state. 59 This explicit form of contract is also a repercussion of the quasi-contractual elements inherent in the social epistemology of the liberal epoch. The requirements of industrial practice were clearly an important stake in the social construction of knowledge and knowledge rules that were used in licensing procedures for machinery, for example.
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The new planning logic of standards also refers to the proportionality of safety requirements, which is also a version of a quasi-contractual element in licensing administration. It limits the imposition of clumsy restrictions on produc-57. Lobel, supra note 17, at 495 (arguing that "governance treats ambiguity as an opportunity"). 58. This is due to the increasing process of knowledge fragmentation. Jean-Marie Guéhenno, L'Avenir de la Liberté: La Démocratie dans la Mondialisation 112 (1999). This evolution is also responsible for the shift from general regulation to small-scale contracting. See Lobel, supra note 15, at 377; see also Alfred C. Aman, Jr., The Limits of Globalization and the Future of Administrative Law: From Government to Governance, 8 Ind. J. Global Legal Stud. 379, 399 (2001) (arguing that as a consequence of the new "transformative approach to administrative law, the line between the public and the private is blurred at best"); Stewart, Administrative Law in the TwentyFirst Century, supra note 3, at 451 (stating that the distinction between public and private is blurred and replaced by "cooperative fusion").
59. For a discussion of public-private contracts and standards for the capital market, see tion processes; at the same time, private industry has to fulfill the explicitly formulated safety standards. The understanding of "contracting" in postmodern public-private relationships should not be restricted to contracts in the formal sense of a reciprocal agreement between two separate parties. There is also a contractual element in the process of the production of public cognitive standards which consists in the fact that private experts act openly as parties to standardization procedures, whereas in the past this cooperation in the formulation of common knowledge 61 was able to remain more hidden. The rise of the new forms of institutionalized cooperation in the process of the standardization of knowledge is due to the greater dynamics of knowledge production in modern industry, which demand more regulatory intervention by public administration. This evolution is supported by the development of new methods of probabilistic operation with groups of cases with a view to the formulation of patterns of behavior and a management approach to the challenge of complexity. The concept of participation has also fuelled illusions about the inclusion of the citizen according to concrete situational relevance in standardization procedures. This is possible only to a limited extent because a broad participation may hamper the quasi-contractual element of the process of knowledge generation: if a person only has a negative stake, i.e. "not in my backyard," he or she is not a calculable partner in the bargaining process. Less interested citizens may stay away, whereas more active citizens may have a strong interest in presenting themselves as good representatives of interests common to the public as a whole, but may not be willing to indulge in a pragmatic process of bargaining. 62 At the same time, participation may be incompatible with the logic of generating knowledge in professional communities.
As an interim conclusion, I would like to build a bridge to the role of the contract in both paradigms of social epistemology that have been described above. A quasi-contractual element has also been inherent in the experience-based knowledge of the liberal model. In this context, there was only limited room for explicit public contracts, with the exception of unusual forms of action that needed more flexibility.
63 Although many problems in the past could be settled by private con- tracts between administration and industry, or other private actors, today, these contracts would mainly be regarded as public. The paradigmatic role of the administrative act and the presupposition of sovereignty paradoxically left much room for private contracts beyond the realms of hierarchy. This development has its reverse side in the narrow definition of the administrative act, which, for example, was not used to manage public subsidies and the like.
IV. The New Experimentalism and the Role of Public-Private Partnerships
A. Administrative Experiments and Contracting
I would advance the hypothesis that the search for the role of the contract in public administration is not productive. It is much more important to have a better understanding of its embedding in the paradigms of the relationships between public and private actors on the one hand and the social epistemology that dominates both the private and the public use of common knowledge in society on the other. We have to pay attention to the general philosophy of regulation 64 and the expectations that are inherent in the cognitive pool of variety.
In liberal administrative law too, we had a practice of cooperation between public and private actors in the process of codifying a common knowledge. However, the number of potential trajectories of evolution was not yet so numerous that an explicit strategic intervention seemed to be unnecessary. The use of knowledge in a single case was then processed on a case-by-case basis, which allows for decision making by way of administrative acts that leaves the active role of private industry and other private actors in the dark because of its generalized implication in a broad practice of producing experience. It is only with the rise of a new model of administration of the New Deal type that a development of a more explicit practice of reflection of knowledge production comes to the fore. Paradoxizel, Zur Lehre der vertragsmäßigen Elemente der Reichsverfassung (1909)) (taking the view that the state was able to step down from the higher levels of sovereign decisionmaking (administrative act) to the "lower level" of contracting), with Otto Mayer, Zur Lehre von öffentlichrech-tlichen Verträge, 3 Archiv Für Öffentliches Recht 3, 5, 33 (1888) (assuming that a monopoly of the "administrative act" for the realm of public decisionmaking was not meant to exclude the use of private contracts for the "fiscal" interest of the state).
64. For a discussion on the new relationship between contracting and regulation, see VincentJones, supra note 20, at 117-24.
cally, this evolution corresponds to the expansion of public law and the rise of administrative contracts and quasi-contractual forms of public-private coordination (e.g. negotiated regulation). However, the role of the contract in public law cannot be analyzed with regard to legal doctrine alone. A broader approach to the description of the relationship between public and private under conditions of the self-transformation of society has to be formulated. A look at the evolution of the generation and stabilization of knowledge deserves priority in this regard because it finds its repercussion in the relationship between administration and private society. The common knowledge used both by private and public actors is the framework for the evolution of legal forms of coordination of state and society. The changing rationality of cooperation demonstrates the new hybrid form of an intertwinement of general and specific knowledge in projects, a form which undermines the hierarchical separations characteristic of the knowledge systems of the past. Clearly, this approach creates not only new possibilities but also new risks, because these knowledge clusters are less accessible to observation and evaluation from the outside; control knowledge, in many respects, can be generated only within such epistemic communities and cannot be collected from detached expertise. Many technological projects today can no longer be analyzed in advance because it is only by practical development, and not by observation from the outside, that the required knowledge can be accessed.
Against this background, the new role of contracts may be understood as arising from a further evolution of the cognitive infrastructure of society. Contracts are a form of public-private coordination in conditions that are characterized by a rise of the experimental design of projects and of the operation on the basis of a cognitive infrastructure that is dominated by fragmented networks of interrelationships that find their repercussion in border-spanning "epistemic communities" 65 of people generating knowledge in a project-like form of cooperation. Both within administration and outside it, this new type of knowledge generation can be adopted by new versions of contract.
I have focused my paper on the transformation of public-private cooperation in the process of knowledge generation and the management of rules, which is based on the observation of the cognitive infrastructure of society mainly with a view to economic and technical regulation and its evolution within the last fifty years. However, the remodeling of the societal knowledge basis and its self-reflection in a social epistemology has a much broader impact on the development of the legal system beyond the domain of economic and technical regulation. The 65. Cohendet & Llerena, supra note 42, at 273. evolution of the knowledge base of society and its increasing complexity finds its repercussions in the reproduction of society as a whole also, and in the educational system or social welfare assistance in particular. 66 The legal system, of course, has a role to play in the reproduction of societal knowledge and in the rules formulated by these social systems as well. In the primary societal model of knowledge reproduction in liberal society, the general experience-based paradigm, we find somewhat conventional and traditional modes of reproduction of societal knowledge and values that correspond to the paradigm of experience. This constellation supports the formation of the general expectation of individuals which accepts the stability of the "other" of society, a core of common knowledge, conventions, and values that are inculcated by families, public education, institutions of social assistance, and the like. The tertiary remodeling of the cognitive basis of society generates a much more complex relationship between the new rules of the knowledge society and its focus on networks and the experimental design of innovation.
B. The Dark Side of Experimentalism: Decline of Common Knowledge as a Framework for Social Coordination?
As a consequence of this new transformation of the cognitive infrastructure of society, we are confronted with an increasing uncertainty of the common knowledge and its potential of orientation for individuals. Increasingly, a general relativism spreads within the cultural institutions that gives the individual the illusion that any expectation of society, symbolic form of self-reflection, or formation of collective identity is subject to negotiation. From collective forms of negotiated regulation, we proceed to the generalization of the negotiation of the expectations imposed on individuals. This evolution finds its repercussion in the individualization of public education, which focuses on individual support and the dissolution of the objective requirements of knowledge generation and transfer. In this perspective, the rise of the concept of governance is much more problematic: it reflects the transformation of every individual or group into a cosmos of its own, which demands respect for its own identity, aspirations, and values. 67 The formation of a kind of collective order under these conditions is attributed to 66. For a discussion on the use of public contracting in this field, see Vincent-Jones, supra note 20, at 245, 324.
67. For the British perspective on the extension of contracting practices to education and social integration, see id. at 245, 324. negotiation between all actors, be they collective or individual. 68 Beyond the "epistemic communities" in technology and research, 69 governance reflects the elimination of any major distinction between the state and societal actors. 70 Each follows its own self-constructed identity and demands its respect from all others. The distinction between collective and individual interests crumbles and transforms all actors into a kind of mini-state. 71 The transcendence of the former over the latter, the conflict of the heteronomy of a collective order, the autonomy of the individual, and the tension of normativity and facticity is supplanted by a general rule of balancing on a case-by-case basis, which, through its fixation on immediacy, blocks societal learning processes and creates the risk of a general entropy of conflicts and divergent opinions. Individual contracts or quasi-contractual arrangements on social inclusion, schooling, learning programs for jobless people, and educational assistance to parents with social problems, to name but a few instances, are a symptom of a loss of the distinctions and societal differentiation that dissolve a conception of a collective order into hybrid networks of interrelationships of heterogeneous actors. 72 In this realm of entropy, the concept of public contract itself loses its meaning. It is no longer embedded in a "social epistemology" 73 that frames the cognitive environment of individual expectations, but is regarded as being autological without any presupposition. This hypothesis stands in sharp contrast to the autology of the administrative act of the liberal epoch; it was closely linked to a general model of social experience, learning, and adaptation, 74 which is still the case in the experimental logic of the epistemic communities, whereas the new rationale of public administration-not only in the fields of cognitive reproduction-is characterized by a perverse irrational sequence of intellectual fashions applied by fragmented groups-even within a single bureaucracy-which allow change only by the exhaustion of the actors or just by forgetting, but do not set up a structured frame of learning under conditions of growing complexity.
75
C. Toward the Design of New Control Mechanisms for Public Contracting
In my view, the observations on the social epistemology of the entangled rationalities of public and private action justify the approach that has been chosen here: as in private law, contract derives its meaning from general objective institutions and changing sets of common knowledge. Its proper role can only be observed if one does not set aside the transformations that are continuously going on in the embedding normative and social institutions. A positive version of this analysis might not consist in a nostalgic turn to the administrative law of the liberal society. Conventions, traditions, and cognitive expectations of the past cannot be reestablished if one takes into consideration the deep transformation that society has undergone. However, we are searching for a functional equivalent to the core of objectivity that lies at the bottom of the processing of the individual administrative act of the liberal society (and its contractual version). This functional equivalent can only be reformulated in a procedural rationality 76 that is also the core element of the new mode of knowledge production in epistemic communities, which are, so to speak, the vanguard of the new form of knowledge management that is appropriate to the new cognitive infrastructure of postmodern society. In the past, the rationality of contracts was controlled by substantive law (steering behavior), or, in the pluralistic group society, by general substantive goals or participation in the processes of transforming the knowledge basis of society (standards). Both versions presuppose a certain objective logic of knowledge generation by society as a whole (liberal society) or by broadly encompassing representative groups (pluralistic society). The new embedding rationale of contracting should instead be seen in the experimental mode of knowledge generation that is institutionalized in the new postmodern private and public-private networks of innovation. 77 As a general requirement for contracting beyond the well-structured technological projects, one could formulate the hypothesis that public contracts should be controlled by procedural requirements that are modeled on the example of networks of innovation in the following sense. As we can no longer presuppose the stable substantive rationality of a set of general truths, values, rules, and conventions, we have to expect the openness of public contracts in an experimental setting. However, experiments can only be accepted on the basis of 76. For a discussion on the proceduralization of the accountability of contracting, see VincentJones, supra note 20, at 312.
77. See generally Karl-Heinz Ladeur, supra note 43 (providing an overview of the evolution of knowledge generation in postmodern societies). several procedural requirements. They have to formulate a clear design: What could be the outcome of a contract on social inclusion? How could success or failure be observed? How could evaluation and monitoring 78 be guaranteed? How could learning from failure-which cannot be avoided 79 -be made possible? How could benchmarking be established as a control practice? How could learning beyond administrative competencies be supported? How could inter-administrative networks of knowledge generation (joint administration) be established? The hitherto established separation of competencies had presupposed the possibility of a practice of distributed knowledge generation and the separation of general steering knowledge at the top, management knowledge at the middle, and executive knowledge at the basic level of administration. In private firms, this separation has given way to the project-like bundling of various levels of knowledge. The rising importance of knowledge generation and of responsiveness to emergent norms and standards is incompatible with traditional concepts of accountability that cling to the illusion that the essential rules, norms, and values have to be formulated at a central democratic level, which should steer the process of administrative decision making as their application in practice. 80 Accountability under complex conditions has to be proceduralized and reformulated as a requirement of a diversity of interdependencies and reciprocities of observation within overlapping networks. 81 Against this background, the different processes of standardization can be regarded as steps toward a hybrid setting of private and public actors for the generation of new knowledge, which should be supplemented by more project-related administrative models of accumulation of experimental knowledge. In such a procedural setting, public contracting in multiple versions might be most productive, but contracts which are only characterized by vague goals on the basis of vague expectations are not helpful. They are incompatible with the requirements of trans-78. See Aman, supra note 58, at 396; see also Stewart, Administrative Law in the Twenty-First Century, supra note 3, at 452 (highlighting that "network proponents" refer to "transparent systems of information" as a potential alternative to traditional methods of accountability; we should in fact go a step farther and stress the element of knowledge creation through design and experimenting-and not only "transparency," a concept which does not reflect the generative momentum of procedure). 
